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Family Law-
and the 

New Bankruptcy Code 
Key amendments to the Bankruptcy Code have a 

special impact on family law. Here are some of the 

most important provisions. issues. and strategies. 
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M ark Twain asSC'lted OVCt 100 yean ago that the repon 

of his death was an exaggerarion.' Th. same can be 
said of bankruptcy practice aft ... October 17.2005.' 

It i. changins drasricaUy. but the Code is still alive. 

nukes domestk suppon obIig:uiom: ~ 
fim priority in distribution in a a,~p. 
rrr 7 lXlOkruplCY. Support oblig;ations 
a~d to gt)ovcmmmi-al units .:1CC also 
now priority drb<s. As. priorit)' d<bI •• 1>< 
,uppan obligation must b< p.aid in (ull 
during ,I>< li(. o( tl>< Chop'" 13 pl.n. 

'The rcanr ch;lnga :'ltC', howt'\"ff~ tuy· 
ins :I signifloC.;m r imp;l('t on rht pt"aC1ice 
of 13mily taw. Although many Qf r~ 
:3mt1'1dmenu .Ipptar to i.tvor (h~ who 
:I~ owro 5Uppon obIig:UKUU or P'C\p'" 
tit)' srnkmcms. an-omeys mUf,l c:ardul­
Iy ana lYK {he Code and detcrmiM ca~ 
by CJSC' whether it i$ wise to uSC' rh.:st 
tools on brtuif of .a giyen obligee clicnr. 
II might ><nUlly b< e";'r (or .1>< obIigo, 
10 fulfill his Mponsibilirtcs to yo ur cl~nl 
if ht Cln discharge his ckbf$, 

~rdorc". you must fC',,"it-w tl\co possi­
bI< roru<qun>«< b</Ort dt<iding wheth· 
tr 10 con~ .he banlrupC'C)'. 1"hoc- chang· 
es rt'V~'ed in this artick ooly apply 
to casn flkd ann Qc,:1ober 16, 2005. 
Many <";"inS a.apttr U caseo will go 
"" (0( y ..... and rh< old I.w will .P91y 
10.hem. 

The new Code makes. pro~rt)' SCf­

"emma nondi",,,,-,,.,.bl< in a..pttr 
7. 11 i1 no Io,..r ~ry 10 r* 2n ady 
vt't'Saty complaint to dcfC'rnUnC' whr-ch· 
cor obliptions wumed in a divorce art 
dischargeable. Tht .1biliry·ro·pay SIAn­
cbrd .nd ,I>< balancing .«1 o( «<.jon 
523(. )(151 h.,.., b«n d<l<ttd from ,I>< 
stltutt. Unckrl«tion 523{(;), c:h.alkng. 
r$ to dischugtllbility of prop(rty kt­

Ilcmtnts IlQ longer must ~ brougt,t i.n 
banluuprq «>un. 

Httc's a look I t specifIC ft:arurH of 
Ihc Code amc'ndmt:nts from a family.law 
pnctirioncrJ pc-rspectivc. 
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Attorneys differ o\'et' whe1htr it is 
h<tter co flk l»;nkrupccy before or an" 
iI ludgm«lt of dissolurion ha$ b«n (:n ' 

teredo Since prnpcrty dlvision5 are no 
longer di.sch:).r~bk. it's u~ua lly good 
puCtict' to gJve tM other sPOU'5e .3n op­
ponuniry 10 fitt Nnkrupccy ioinrl)' wilh 
)'our d it:nt. If 1M spou.sc ~fl1~ fill:' tM 
bQlnk ruprcy .:and thn't 3t[ClK' (0 1M bm­
il)' COUn judge rh31 Ix had;] chaneI:' to 
filt. Thtrdoft'. )'our lIrgumcnt got'S.. rht' 
d<br, shouldn) b< assigned to .h< p.any 
who fil<d hankruprcy. 

Howl:'ver. if )'our client is reQuirC'd 

' 0 hold .1>< fom><, SI'<""< harmlcos ('" 
sPKific I'Nni~1 c1cb(S or ~)' hIm or her 
II sum pun-uam to a property divis:ton. 
ch<ft is still ~n optton. These oblig.arions 
may I>< d;";har, .. bl< in a..pre< 13.' ". 
l non·prioriry unsecured C'fC'ditor, the 
forlntr spo~ may reech'l:' little if any­
.hing under a Ch.p'" 13 plan. Ahhough 
~ht new Cock artC'lTlplS ro 

do away 'With Ittt di.uinc· 
rion hc""'('("n suppon ob-

This c:an be l major problem for dth<· 
ors who owe larsr wppon arrearage. 
Th<y may no< b< .bI< co prop<»< • plln 
that can payoff the: dc-bc within fiw: ytlfij. 
which is t~ m3 :ICimum kngth of a pl.::.n. 
l"ht.re is, a distinction if dw $upport ®Ii· 
prion ha$ b«n assigntd to a ~·emmcn· 
t~1 unit . Those d ainu owed to the St.ur 
do not have 10 be- paid in full if the d~br' 
or commit'S all of his disposabk income 

lig,:nions and pro~rty dis­
rributions by makins rhnn 
booh nondiKha'l"abl< in 
CNpfer 7. Ims will conn"· 
ue 10 be an issue in , Ch3p­
.et 13 bonkrup'cy. 

It might actually be easier ror 
the would-be bankrupt obligor 
to rulfill his responsibWtles to 

The issue in a ~p­
,or 13 e> .. will b< wheth· 

your obligee cHent ir he can 
discbarge his debts. 

er the c:kbt: is re.ally a d0-
mestic support obligation 
bcausc it w:u assisncd in 
lieu of mainttnarK'C' or sup-
pon.' lf bach parties, earn rtlativtly equal 
,mounu and have no children. any 
debt they are ~IIOColt ing is I.lnliJcely to be 
view<d as .$uppon. which mt~ns it will 
b< d;";hafllUbl<. 

Howc.e~ il ,I>< couple has children 
and 1M non-custodi.:11 parmt i$ assigned 
II1Of't82&t or car p.:1 ymmu,. those would 
probably b< eomidertd 0 oondischa'l". 
.bl< dornc>ric suP9<>" obligarion. I(!he 
oblig.". files und<r Chapre' 13 and ar-
• emptJ '0 di>cha'l" • proprny di"ribu­
.ion. .1>< (ormer '1'<""< ""y 0""" ,hat 
.1>< d<b1 i. actually. d<>m<sric suP9<>" 
obliprlor'1 . Domes,,, suppon obliplions 
,r< 00. disch.'I"abl< under Chl""r 7 0' 

Chap'« 13. 
I( ,h.. .rgumen. i. success(ul. .1>< 

d<bt would haY< .0 b< paid ., • prior­
it)' d<b. under .he Ch.prc, J3 pton. 1.', 
unclear WMt the de;,adJinc is for filing an 
obje«."" '0 rh< disc"'-'I" o( • propeny 
distnbulion. l}I(' ~fC'St practN:::e until thi.$ 
i ~$.Ue is cbrifd will bt to Qbicet btfore 
rh< pl.n i. conIi,mtd. 

........ $$1 t .... ... _-
AJ'l il mrndmcnt 10 ~tlon 5071:1) 

'0. fi ... year plan .nd ",II can·. p.ay rh< 
:urc.arage' in fulL' The J;rrt'arAgt owed to 
t~ ~tart wourd nor be- dilChargcd~ but for 
rh< fiv< years rh< pI.n is in dl<a no .,,1· 
l<aion action could b< .. ktn. 

One of the moR' significant chanses 
to lhe Cock Ii tM :addition of the mc-ans 
rnt. Debtors who Nove incOfT'lle aboVC' the 
SlatC'·s median must submit to 1M rtW'lins 
.«t .• In some ca .... howev<~ ,I>< d<bt.". 

I . Mol" T .. , II\, -nw: ~ lOt In}' dtJcho ""H Joll 

~rion." NItII yurt ftMrV. J"'nt 2.. 1111;17 • 
1. S. lJ" ~ """'I'\IP'C'! Ah./w ~111 ,ad 
~ ~ ACI 01 l(lOS. ft'Udor 1oU~'1IN1 
du"IH 10."" ~pll:()' C".lldt. II l JSC S~ 101 "IV 
U ' 1, M<~ ~ rht CM~ "'~I'T rl~~ Oc~1 " , 
2005. 

J. II USC S IJ1J,j , )j 2.L .SIt , 1",1, ". IIIn R.lI)., en,.,. ........ "",.,q l....IIV _ I'r.lth<t . $pNul c..,.,. 1» 
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•. nx !Irf. rwtl\.lf'I ," ~N ~~>f1 <~..,.c .. ", 

,. flMWId III S IOUI .. A.) and ~ borh 1'""1"" " '''' 
,tid PO"'-prIIbM 'II~ oIr.od 1t\~ 'NfftJ ,..., ,:01-1, ..... _. 
onJudI"I __ Ih.u Xt:fW' wnJn Ito1ft' I.i .... II .&h;o 
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J, \I USC S 1J1l 1 ~ lr" ). 
0.. 11 \JSC S 107tt'Ul ). U~ dw- ~n. fIN. II .... : 
~, ;;urm'W ,11;)w, t04t ~Pf~ "f dcducllt4 '"­
hft I!W'tIfhIr _ 10 .. ~ ... mt.n ."",... • • 
I:oot , II'(ItICbtr .I""""'" ~ ~~ 10 ~ ('ff'II.. 
lAIn. Ii thor .MnOIIII'I1 oIr.1,loIt>k '" 10I1'p' f'fM"..; h. Ihcq .. ~ 
1"'" " lI1rrlo~ , 141 .J lo..r\I' .md [iI< ,JHMor .,,,,11 ~ntfJ t:I: tor 
rt"qll lfnJ ." flk hJPI'" 11. 



  

    

  

 

mol)' ht:- .1bl(' to uS(' IJrge support :trrr:lr­
..1gc'S fO his .1d\'l1nt.Jgt'. 

Sin(\.' support .lrrt'3r:lgt:S :Art j prior· 
1(\' titN, rht- 1(K:ll :lmount owt'd wouJd 
~ divid«t by 60 month. on<! included 
in thr means (cst calcuJatiOO$ required 
under the n~w I3w. This might .. !Jow 
SOrm'Ont ,,;rh high income who ..... ould 

tu,'( betn n"\'i~'l-d prior If) plJ.n con· 
firm.1rioo. ' 

.lIln IU ...... 

0.1 n .... a Cbapeer 7 ploD. Th.,.. 
will rypk-aUy be no I't'ason to challen~ 
:;a Ch3pc:er 7 <khfor., b«aU5C' none of the 
oblig;nions imposed by the divorce de-

cr~ wiJl be- dischargtd. h 
is bentr to :llIo\\'" the ckbt­
or 10 get Out from l,In<kr 

There are DOW many 
ways counsel for a custodial 
parent can exert pressure 00 

a debtor to pay support. 

his ddn so ht is brncr 
abk to :lssume hi:s support 
rnponsibilirits. The ckbtor 
will >till dirlorge hi. 01>­
Iig:lrion to me indi\'idu3J 
creditor. Howtvt'C, if that 
creditor pu~ the former 
5POUi(. (he debror wiU be 

not ottK~ise qU;llif)' to fi le a Ch;lpter 
-; r.1thr:r rh:ln Qjpttr 13, Alrcmarh'c· 
I)" it may 3110w ::I debc:or in .1 Chapter 
13 to minimiu or eliminate payment$, to 
non-priority unsecured creditors. such :JS 

cr('dir ..:.ud or payday loon comp.3nics. 
Cum'llt support oblig,nions win now 

pl.1}' .1 prominent rok- in bankruptcy. 
l"ht-rr: .11'"( many wa~ counsel for 3 CUS, 

todi.11 ~rcnt Cln exen prt'5surc on a 
dc-brar to p:l r suppan, In ordr:r for :1 

Ch:lprer 13 pl:m to he confitn'lfti j post­
judgm('nt :rupport must be current.' F .til · 
un." to ITUke post-petition po)'menu iJ 
ground5 for dismiS5:1l.- An affidavit must 
be fi led ;It t~ conclusion of tM C.J.K to 
ttr'tlt). th.u aU support oblig;nions :Iff 

Po,id in full. TM dtbc:or nuy nO( rcceh"C 
di~harxe withouc this (cnifi.cation." 

If tM ckbtor is ::Ittm1pting to dis· 
ch:lrgc: ,t proptrty S<nkment through 3 

Ch,'pt<r 13. m, support obligee might 
W.1nt to movr: for :l dismiSS31 orckr 
under 1307(c)(1 J) if the debtor bll, be. 
l1ind in current 'Support paymtmts. 'fhe.re 
cou ld 3 1$0 be a disptJrt if the- dc-btor fi les 
:10 .,fftdnit claiming to be current in his 
dOrrk."'!' tic ~uprort obligation :lnd the for­
mtr spouse: ci.l ims he is not h«.JU5c:' l 'C'r­

F.lin Jr:bl$ ~ WolS to ~)' "''fft .. ctuall)· in 
lieu of sUpf'lC"!rt. 

CnxlitOf); who .Ire uw-c-d ~upport 
('ho uld c.lndully rt" i("w Ch:lprer 13 
r l.1J1s. In SII)I1'I( J istricts, rhe plan con. 
trois ,lnd I."ould be determin:lth ( of the: 
.1 mount of p((-petition domcsric suppon 
. lrr(' ,1r.l~CS. In such cases, the .uno unr stt 
forth in th~ pb.n would control ~nd be 
rI"O;: illdic.'a t:=l 00 ,his i S~lIc. whkh could 

rC'5ponsibk under tlk hold­
h::mnJrss pro,'ision:s of tbe­
di,·orCC'dccrte. 

A_k ... ,.. The new Code hos 
cbrif1ed kvc:~1 issues with rtg.1rd to ap­
plic:ltion of t~ automnK: Sf:ly in f.lmily 
law (osn! ' The: sta)' doe:s not apply to 
custody 3nd \'isiution disputes, dortlC1· 
ric ,'iole:nce: cJS<'S, Of dj\'orc~ to tht' u· 
tent th:n dh'i~ion of tsUtt property is 
nor at iuue. The star .1 lso doe1 nO( ~ 
dude child $Upport withholding. dr;,-. 
t.'f"S Bcense suspc11sions. tax intetCtpl.s. 
:lnd I't'poning debrors to cr«lit rq>Ort~ 
intt .l8cnci~5 to coUect support. Hov." 
c,·tT. a confirmed Ch30pter 13 pbn rTU)' 

bind the suppon cn:ditor 10 tht debro"s 
plan for payment o( l.rrt:lragcs and pr~ 
elude collection .action outside the b:mk· 
ruprcy coun. : 
-. 10 ~ ~. Debrors 

.;lre now rtqui~ to notify trUS1~ of 
the: nllMC:S and addrnscs of all holders 
of support d;lims. Trunt'C$ mu.st now 
notify those persons of their rights to 
use support enforttmcnt a~cies 3nd 
'""htrC" to cont:act those "gencie$, T rwl· 
ttS must .lIS() :)dviS( ~up('lOrt creditors of 
thl'ir righ[S :u .1 cl't'ditor :and nonfy the 
Sf:1 tC'S child support .lgency of the sup· 
port holdt r's n,'.me, .1ddress. 3nd phone 
number. II At the- rime:. di5Ch:argt' i5 en­
fl"l'\-d. the trUStc..>e must notif), the- holda 
of me ~uppOrt claim ::md th(' sr:.tt sup· 
port .'l.genq' of the dchotor's b~t known 
Jddms and his cmplo)'er, 

Tu 1'ftUm:!I. Dehtorc; .1150 mun now 
pro\lid(' copi" of t;;lX r('turns to (Tust­
ct'" in horh ChaptC'r 7 :lnd Ch:lptl'r J3 
C ,l~. Creditors h:.n~ a right to r«c;,'c:'l 
o,,'''py of th(1~ rt'turns und("r ~c:rion 521. 

Thi$ m:l)' be a usc:ful JiKo\'ery tool if a 
former spouse: is 3 crediror, but dOC'Sn't 
luvt! an 3ctlOf1 pe-nding in f.J.mi ly coun. 

Pnfereaces. Ul1der rh~ amt'nd«f 
Code. J rrusru (.1nnor 3\"oid ;I bona 
fide pre-petition trans:fer as a prtit-rrnee 
if it was inrmdtd to sarisfy .a support 
obligation .• A debtor might tr::lnsf~r as· 
setS hC' would lose in b.3nkrupccy to [he:: 
support oblig« befort filing,. sinc~ the 
support oblig:ajon would nO( be dis· 
ch:)rgeable. As a first priorit)' creditor, 
thc support obligee might be p:1id jny· 
way if d)t aSkt$ were liquidared by the 
l'nJSt.tt. Ho ..... c ... ef, h)" (r.;lnsft'ning the: as­
$t'fS before fi ling. the debror rd.;iin5 ,on­
trol and avoids liquid.Jtion expenses ot 
the trun«, ... _-

Despite . 11 of rhe chonge> to "'" 
B.tnkruptcy Cod •• oonkruptcy can 5Iill 
be a u.st'ful tool for both panies in family 
law castS. It is often helpful to fik-;I joint 
use before 3 judgnrnt of dis:soIutton is 
tnt~rcd to s.implif)' the is!ues and allow 
both ~nies to SUO'lve financially. 

Chap''' 13 11lIIy be helpful for the 
5Uppon obligor who n«ds to take con· 
Irol and rnuuctUrt the- raym('nr of his 
ohlig.ltions, "The new Codt imposn new 
reslrictions on SC'rial filing of Nnkrupr· 
oCr C;UC$, I ' 

However. evlC'11 when the c1imf isn't 
djgiblt for discharge bec:lUK of a priot 
h.1nkrup'c)!. 0 Chapter IJ may be help­
ful. Foreclosure ColO be stil)'td :lnd mort­
g:lge .:IrTC3f'3ges an stiLi be cured in :a 
Chapter 13. $a\'ing (he folmily home. or 
the- home in which )'our former spouw 
and family reside. is still possible under 
the Cod(, 

It's important for family law 3ttor· 
~'s to uplor~ thC"St :llrerrultivn when 
rheir clients ~re in firu.ncial distress. 
Wh1)t' tM post'.JrrlC11dmenr Code might 
be mf)t~ diffICult to use, bankruptcy is 
sri ll:l va::.bk :Jltern3tive . • 
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